
MEMORANDUM OF AGREEMENT

This MemorandumofAgreement (“Agreement”)is madethis ____ dayofMarch, 2005

by, betweenand amongWoodlandsat Laurel Hill, LLC, a Massachusettslimited liability

companywith a principalplaceofbusinessat 676 Elm Street,Suite 300, Concord,MA 01742,

on behalfof itself its successors,assignsandnominees(“Woodlands”); andtheTown of Acton

(“Town”), acting by and throughits Board of Selectmen,with anaddressof 472 Main Street,

Acton, Massachusetts01720(“Board ofSelectmen”).

WHEREAS, on or about October 7, 2004, Woodlands filed applications for

comprehensivepermitsunderM.G.L. c. 40B, §~20-23,with theAetonZoningBoardofAppeals

(“Acton ZBA”) and theWestfordZoning Boardof Appeals(“WestfordZBA”) for atotal of352

residential rental units (296 in Acton and 56 in Westford, hereinafterreferred to as the

“Project”), on approximately46 acresof land locatedoff of Durkee Lane and NagogParkin

Acton andWestfordhereinafterreferredto asthe“Property”;

WHEREASthe Acton ZBA openedapublic hearingon theActon portion of theProject

on November4, 2004, andthe WestfordZBA openeda public hearingon theWestfordportion

oftheProjectonNovember17, 2004.

WHEREAS after the initial public hearing, the Acton Board of Selectmenand

Woodlandshavenegotiatedin an effort to arriveat a consensusasto the scaleof theproject and

certain paymentsfrom the project to be used for police, fire and emergencypublic safety

infrastructureimprovementsforNorthActon.

WIHEREAS as a result of those negotiations,the Acton Board of Selectmenand

Woodlandshaveagreedto recommendto the Acton Board of Appeals,the Acton Conservation
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Commission,andtheActonPlanningBoardapprovalofarevisedprojectconsisting,in Acton, of

296 residentialrental unitsand 64 “for sale”townhouseunits, conditionedon thetermssetforth

herein.

WHEREAS,the WestfordZBA hasrequestedthattheProjectbe revisedsoasto increase

thenumberofunits in Westfordto 84 (therevisionsasaforesaidto the Projectin bothActon and

Westfordhereinafterreferredto as“RevisedProject”).

WHEREAS,Woodlandsintendsto file amendedapplicationsfor comprehensivepermits

underM.G.L. c. 40B, §~20-23,with the Acton ZBA and the Westford ZBA for the Revised

Project.

WHEREAS,subjectto thetermsandconditionssetforth in this Agreement,theBoardof

Selectmenis willing to supportapprovaloftheRevisedProject.

NOW THEREFORE,for adequateconsideration,thereceiptandsufficiencyofwhich are

herebyacknowledgedWoodlandsandtheBoardof Selectmenagreeasfollows:

1. AmendedZBA Applicationsfor RevisedProlect

On or beforeMarch 8, 2005, Woodlandsshall deliver to the Acton ZBA a requestto

amendits pendingapplicationfor a comprehensivepermit to changethe Projectto the Revised

Project;provided,however, that saidamendmentshallnot in anywaybeconstruedasa waiver

orwithdrawalof the original applicationfor comprehensivepermit filed with the Acton ZBA.

Woodlandsshallsubmit to the Acton ZBA (a) sufficient informationon the RevisedProjectto

conform to the jurisdictional application requirementsfor the comprehensivepermit, (b) an

identificationof all necessarywaiversfrom the Acton ZBA for the RevisedProject,and(c) any
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additionalapplicationfeesrequiredfor additionalunits in the RevisedProjectcomparedto the

original Project.

2. ProposedConditionsfor ComprehensivePermitfor RevisedProject

Woodlandsandthe Boardof Selectmenagreeto requestexpeditedapprovalby theActon

ZBA for acomprehensivepermit for the RevisedProject. Theyfurtheragreeto recommendthat

conditionsbe includedin the comprehensivepennit for the RevisedProjectto be issuedby the

Acton ZBA to be in accordancewith this Agreementwhen (and if) the RevisedProject is

approvedby the Acton ZBA (“ProposedConditions”). Before the close of the Acton ZBA’s

public hearing,Woodlandsand the Board of Selectmenwill usetheirbestefforts to agreeon a

setofProposedConditionswhichtheyshallsubmit to theActon ZBA WoodlandsandtheBoard

of Selectmenunderstandand agreethat, basedon input at the public hearingon the Revised

Project and basedon the Acton ZBA’s own independentview of the RevisedProject, the

RevisedProjectmayor maynot be approvedby the ZBA andthe ProposedConditionsmaybe

adopted,amendedorrejectedby theActon ZBA.

3. SpecialPermitfor SeniorResidenceDevelopment

In the eventthat the Acton ZBA issueson or beforeAugust 15, 2005, a comprehensive

permit for the RevisedProject, including the constructionof townhousecondominiumunits on

thatportionofthePropertyin Acton designatedasLot 4, Woodlandsshall forthwith applyto the

ActonPlanningBoardfor aspecialpermitpursuantto Section9B oftheActon ZoningBylaw for

thedevelopmentand constructionof a SeniorResidencedevelopmentwith 10% affordability in

lieu of the approved40B developmentwith 25% affordabilityon that portionof thePropertyin

Acton designatedasLot 4. The Board of Selectmenagreesto support the expeditedapproval

with conditions by the Acton PlanningBoard of a special permit for the Senior Residence

3



developmentin lieu of the approved40B developmenton that portionof thePropertyin Acton

designatedasLot 4. WoodlandsandtheBoardof Selectmenunderstandandagreethat,basedon

input at the public hearingon the Senior Residencedevelopmentand based on the Acton

PlanningBoard’sown view of the SeniorResidencedevelopment,the PlanningBoard may or

maynot approvetherequestedSpecialPermit.

4. Paymentsto TheTownof Acton

Woodlandsagreesthat it shall pay to theTown of Acton in accordancewith G.L. c. 44,

§53A,the following amountswithin thefollowing time frames:

(a) Approvalof Chapter40B TownhouseCondominiumUnits

In the eventthat the Acton ZBA issueson or beforeAugust 15, 2005, a comprehensive

permit for theRevisedProject,including the constructionoftownhousecondominiumunits on

that portion of the Propertyin Acton designatedasLot 4, Woodlandsshallpay to theTown of

Acton the sumof five hundredthousanddollars ($500,000)by certified, cashier’s,treasurer’sor

bank check,or wire transfer,prior to issuanceof anybuilding permit for theRevisedProjectin

Acton; andtheadditional sum of ten thousandfive hundreddollars($10,500)perunit uponthe

closingof the first saleof eachmarketratecondominiumunit constructedand sold pursuantto

the comprehensivepermit on that portionof the Propertyin Acton designatedasLot 4, payable

by certified, cashier’s,treasurer’sor bank check,or wire transfer;said obligation to pay shall

constitutea separatelien of$10,500eachon eachmarketrateunit andsaid lien shall be released

by theTown’s Treasurerfor agivenmarketrateunit uponpaymentto theTownof the$10,500

amountfor that unit. (By wayof illustration, if thereare48 marketratecondominiumunits and

16 affordablecondominiumunits approvedon that portion of the Property,the Town shall be
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paid a total of $10,500times 48 payablein equal$10,500installmentsaseachunit’s first sale

closes.)

(b) Approval by Acton PlanningBoard of a SpecialPermit for Senior Residence

Development

In the eventthat theActon ZBA issueson orbeforeAugust15, 2005, a comprehensive

permit for the RevisedProjectincluding the constructionof townhousecondominiumunits on

that portion of theProperty in Acton designatedas Lot 4, and in the eventWoodlandsor its

successor,assign,designee,nomineeor affiliate appliesfor andobtainson orbeforeJanuary15,

2006,a specialpermit from theActon PlanningBoard for the developmentandconstructionof a

SeniorResidencedevelopmentin lieu of a 40B developmenton that portion of the Propertyin

Acton designatedasLot 4, Woodlandsshallpay to the TownofActon the sum of five hundred

thousanddollars ($500,000)by certified, cashier’s,treasurer’sor bank check,or wire transfer,

prior to issuanceof anybuildingpermit for theRevisedProjectin Acton,1andtheadditional sum

of twenty-four thousandtwo hundred twenty-eightdollars ($24,228)per unit for eachmarket

rateSeniorResidenceunit constructedand sold pursuantto the specialpermit payableupon the

closingof the first saleof eachsuchmarketrateSeniorResidenceunit on that portion of the

Propertyin Acton designatedasLot 4, payableby certified, cashier’s,treasurer’sorbank check,

or wire transfer;said obligationto pay shall constitutea separatelien of $24,228eachon each

marketrateunit and said lien shallbe releasedby the Town’s Treasurerfor a givenmarketrate

unit uponpaymentto the Town of the $24,228amountfor that unit. (By wayof illustration, if

thereare 57 market rate Senior Residenceunits and 7 affordable Senior Residenceunits

If thesumof$500,000haspreviouslybeenpaidby WoodlandstotheTownin accordancewith paragraph

4(a)hereof,that paymentshallbe deemedto satisfyWoodland’sobligationto pay$500,000underthe first bulletof
paragraph4(b), it beingunderstoodandagreedthat the$500,000paymentshall occuronly once.
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approvedon that portion of theProperty,the Town shallbepaid a total of $24,228times 57 in

equal$24,228installmentsaseachunit’s first salecloses.)

(c) SeparateAccount

In accordancewith G.L. c. 44, § 53A, all suchpaymentsmadepursuantto this paragraph

4 shall be depositedwith the Town treasurerand held as a separateaccount and may be

expendedby the Board of Selectmen,without further appropriation,toward police, fire and

emergencypublic safetyinfrastructureimprovementsfor NorthActon. Intereston all suchfunds

shall remain with and shall becomea part of the sameaccountand may be expendedby the

Boardof Selectmen,withoutfurtherappropriation,for thesamepurposes.

(d) Enforcement

In theeventthat WoodlandsortheTowndefaultsonanyobligationunderthis

Agreement,the otherpartyheretoshallhavetheright to enforcesuchobligationsin anaction

broughtin acourtof competentjurisdiction.

5. Construction of theRevisedProlect

Woodlands,in its absoluteand sole discretion, may decidenot to proceedwith any

portion of the RevisedProject. However, if Woodlandsor its successors,assignsand/or

nomineesproceedswith theconstructionoftherentalportionof theRevisedProject,it shallalso

construct,complete,and market “for sale” the townhouseunits on Lot 4 (including the Senior

Residencedevelopmentif approved). If WoodlandsconstructstheRevisedProjectit shallphase

construction in sucha way as is reasonablypractical that the “for sale” units in Acton are

constructedbeforeor at the sametime asthe rental units in Acton, it being the intent of the

partiesthat the “for sale” units shall be completedand offered for sale as soon asreasonably

possiblein theconstructionsequence.

6



6. NoAnneals

(a) If the Acton ZBA issuesa comprehensivepermit for the RevisedProjecton or

beforeAugust 15, 2005,which includestheProposedConditionsand suchotherconditionsthat

in Woodland’sabsoluteand sole discretionareacceptable(i) Woodlandsshall not appealthe

comprehensivepennit, and (ii) the Board of Selectmenshall not permit any town board or

official to appeal the comprehensivepermit or any other decision made by any other

governmentalpermitting authority approving the developmentof the Revised Project. In

exercisingits discretionunderthis paragraph,Woodlandsagreesnot to appeala comprehensive

permit for the RevisedProject if suchotherconditionswould not delay, alter the designof, or

increasethecostofconstructionoroperationoftheRevisedProject.

(b) If the Planning Board issues a special permit for the developmentand

constructionofa SeniorResidencedevelopmentin lieu ofa40B developmenton that portionof

thePropertyin Acton designatedasLot 4 on orbeforeJanuary15, 2006,with conditionsthatin

Woodland’sabsoluteand solediscretionare acceptable(i) Woodlandsshall not appealthe

specialpermit, and (ii) the Board of Selectmenshall not permit any town boardor official to

appealthe specialpermit or any other decisionmadeby any othergovernmentalpermitting

authorityapprovingthe SeniorResidencedevelopment.In exercisingits discretionunder this

paragraph,Woodlandsagreesnot to appeala specialpermit for a SeniorResidencedevelopment

in lieu of a 40B developmenton that portion of the Propertyin Acton designatedasLot 4 for

theRevisedProjectif suchotherconditionswould not delay,alter thedesignof, or increasethe

cost of constructionor operation of the RevisedProject including the Senior Residence

component.

(c) If theActonZBA deniesa comprehensivepermit for theRevisedProject,or
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approvestheRevisedProjectwith conditionsthat arenot in Woodlandsabsoluteandsole

discretionacceptableunderparagraph6(a),Woodlandsmayappealthecomprehensivepermitto

theHousingAppealsCommittee;however,Woodlandsshall forthwith dismissthat appealin the

eventthat theTownwithin threemonthsoftheappealagreesto asettlementthat would resultin

approvaloftheRevisedProjectwith theProposedConditionsandsuchotherconditionsthat in

Woodland’sabsoluteandsolediscretionareacceptable.

7. Master Deedsand Mort~aees

ThisAgreementshallbebindingon thepartiesheretoandtheirrespectiveheirs,

executors,administrators,members,successors,assigns,nominees,affiliatesanddesignees.

Upontheclosingon thepurchaseby Woodlandsor its successor,assign,designee,

nomineeoraffiliate of anyportionofthePropertycomprisingthe RevisedProjectsite in Acton,

Woodlandsshall forthwith recordthis Agreement(or amutuallyacceptableNoticeofthis

Agreement)with its deedin theMiddlesexSouthDistrict RegistryofDeedsin thechainoftitle

for thePropertyin Acton. Woodlandsshallprovidearegistry-stampedcopyoftherecorded

Agreement(orNotice)to theBoardof Selectmenwithin five daysof its beingrecorded.In the

eventWoodlandsfails to recordthisAgreement(orNotice),the Boardof Selectmenmaydo so.

This Agreementshall runwith the landcomprisingtheRevisedProjectsite in Acton

This Agreementshallbe referencedin theMasterDeedfor anycondominiumswithin the

RevisedProjectandanySeniorResidencedevelopmenton theProperty.

If the Property is or becomesencumberedby any deedor instrumentto securea debt,

mortgageor othersecurityinterestin all or anyportion of the Propertyin Acton, Woodlands

shallusebestefforts to providepromptlyto theTowna mutuallyagreeableSubordination,Non-

Disturbanceand Attornment Agreementpursuantto which this Agreementshall survive the
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foreclosureofanysuchdebt,mortgageor othersecurityinterest,it beingtheexpressintentionof

the parties hereto that if the Acton portion of the Property is developedpursuant to a

comprehensivepermit from the Acton ZBA and/or a specialpermit for a Senior Residence

developmentfrom theActon PlanningBoard, the Townof Acton shall beentitledto receivethe

paymentsset forth in paragraph4 hereoffrom the personor entity developingthe Propertyin

accordancewith theRevisedProject.

8. Authority

Each individual signing this Agreementwarrants and representsthat he or they are

authorizedto do so. Woodlandsshall executeand appendhereto a Certificate in a form

mutually acceptableto Town Counseland Woodlandscounselattestingto the authority of its

signatoryhereto.

9. No Waiver

Failureof anyparty to this Agreementto avail itself or anyof the terms,covenantsand

conditionsof this Agreementfor aperiodof time or at any time or times, shallnot beconstrued

ordeemedto beawaiverof anyof its rightshereunder.

10. Amendments

No change,amendmentmodification, cancellationor termination of this Agreement

hereof,or anypart of this Agreementshallbe valid unlessall partiesto this Agreementconsent

theretoin writing.

11. Counterparts

This Agreementmaybeexecutedin severalcounterpartsandall counterpartssoexecuted

shallconstituteone Agreementwhich shallbebindingon all ofthe partieshereto.
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12. Entire Agreement

This Agreementembodiesthe entire Agreementbetweenthe partiesheretowith respect

to the subjectmatterhereofand supersedesall prior Agreementsand understandingsrelatingto

suchsubjectmatter.

13. Termination

This Agreementmay be terminatedby Woodlandsby written notice to the Board of

Selectmen(in which casethis Agreementshallbeofno force and effectandnoneof theparties

heretomay directly or indirectly take any actionsto enforceor rely on any of the provisions

hereof),if:

(a) A comprehensivepermit for the RevisedProjectin Westfordis not issuedby the

WestfordZBA on or beforeJanuary15, 2006; provided,however, that if Woodlandselectsto

terminatethis Agreementfor this reason,Woodlandsshallwith its terminationnotice surrender

to the Board of Selectmenany comprehensivepermit for the RevisedProjectin Acton and any

specialpermit for the SeniorResidencedevelopmenton Lot 4 in Acton andsaidpermitsshallbe

null and void and of no force and effect unlessand until Woodlandsshallhavereinstatedthis

Agreementwith theTownofActon;

(b) Woodlandsappealsthe comprehensivepermit issuedby theWestfordZBA to the

Housing AppealsCommittee;provided,however, that if Woodlandselects to terminate this

Agreementfor this reason,Woodlandsshallwith its terminationnoticesurrenderto theBoardof

Selectmenanycomprehensivepermit forthe RevisedProjectin Acton andanyspecialpermit for

the SeniorResidencedevelopmenton Lot 4 in Acton andsaid permitsshallbenull andvoid and

of no force and effect unlessanduntil Woodlandsshallhavereinstatedthis Agreementwith the

TownofActon;
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(c) A comprehensivepermit for the RevisedProjectin Action is not issuedby the

Acton ZBA on orbeforeAugust 15, 2005;

(d) Woodlandsappealsthe comprehensivepermit issuedby the Acton ZBA to the

HousingAppealsCommitteeand saidappealis not resolvedunderparagraph6(c) hereof;

(e) An appeal of the comprehensivepermit for the RevisedProject issuedby the

Acton ZBA, WestfordZBA or of any othergovermnentalpermit or approvalfor the Revised

Projectis commencedby anypartyotherthanWoodlandswhich appealpreventsconstructionof

the RevisedProject commencingon or before December31, 2006 provided,however, both

Woodlandsand Town agree,at each’ssole cost and expense,to vigorously defendany such

appealandto agreeto attemptto mediateanysuchappealbeforeathird-partymediator;or

(f) Woodlandswithdrawstheapplicationfor theRevisedProjectfor considerationby

theActon ZBA and the WestfordZBA.

14. Provisionof EmergencyServicesto Westford

Subject to applicablerequirementsof municipal law, the Board of Selectmenis willing

for theTownto provideemergencyservices(to wit; police, fire and ambulance)to theWestford

portion of the RevisedProject on terms acceptableto the Town including without limitation

termsassuringthattheTownofActon is reasonablyreimbursedfor thoseservices.

15. No Waiverof Original Application

Nothing contained in this Agreementor any other actions by Woodlands shall be

considereda waiver or withdrawal of any type or kind of the original applicationsfor

comprehensivepermits filed with the Acton ZBA for 296 units and the WestfordZBA for 56

units.

16. Notices
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All noticesto be givenpursuantto thisAgreementshallbe in writing and shallbe

deemedgivenwhendeliveredby handorwhenmailedby certifiedorregisteredmail, postage

prepaid,returnreceiptrequested,to thepartiesheretoat theaddressessetforth below,orto such

otherplaceasaparty(or its successor,assign,nominee,affiliate anddesignee)mayfrom time to

time designateby writtennotice:

Woodlands:
David E. Hale, Manager
Woodlandsat LaurelHill, LLC
676 Elm Street,Suite 300
Concord,MA 01742

Town:
BoardofSelectmen
do TownManager
TownofActon
472 Main Street
Acton, Massachusetts01720

17. GoverningLaw

This Agreementandtherightsandobligationsofthepartieshereundershallin all

respectsbeconstruedasaMassachusettscontractandshallbegovernedby, andconstruedand

enforcedin accordancewith, the lawsoftheCommonwealthofMassachusetts.Theparties

herebyirrevocablysubmitto thejurisdictionoftheMiddlesexSuperiorCourtoveranysuit,
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actionorproceedingarisingout oforrelatingto this Agreement.

Duly authorizedandexecutedasa sealedinstrumentasofthedatefirst writtenabove.

WOODLANDS AT LAUREL HILL, LLC

By: ______

DavidE. Hale,Manager
And not individually

ACKNOWLEDGEMENT

COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, SS.

On this \j~ dayof 1~3~Nc-t.-,-2005,beforeme,theundersignedNotaryPublic,
personallyappearedDavidTt Hale,Managerasaforesaid,ai~lprovedto methroughsatisfactory
evidenceofidentification,which was AAA7~1e~eLt&~r~j\~i~s~ U c~~i,tbe the
personwhosenameis signedon theprecedingorattacheddocument,andacknowledgedto me
that he signedit voluntarilyfor its statedpurposeasaduly authorizedmemberofWoodlandsat
T 1fl11 TTr .fl —.—..— -

t~aureii-flu, ~ / -~ -

j~’~L~ ‘?t~~
A ANDREA H. R~STINE (official signatureandstalofnot&y)

My commissionexpires ?~/i--i /h N
~ February 27, 2009

TOWN OFACTON, MASSACHUSETTS,
By its Boardof Selectmen,

F. Dore’ Hunter,Chairman

PeterK. Ashton

William H. Shupert,ifi

WalterM. Foster

RobertA. Johnson
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TOWN ACKNOWLEDGEMENT

COMMONWEALTh OF MASSACHUSETTS
COUNTY OF MIDDLESEX

On this_____ dayof , 2005,beforeme,theundersignedNotaryPublic,
personallyappearedeachoftheforegoingnamedmembersoftheBoardof Selectmenofthe
TownofActon ,provedto methroughsatisfactoryevidenceofidentification,whichwas:
examinationof , to betheperson
whosenameis signedon theprecedingdocument,andacknowledgedto methathe/shesignedit
voluntarilyfor its statedpurposeastheforegoingnamedmembersoftheBoardof Selectmenof
the TownofActon, amunicipalcorporation.

_____________________________________(officialsignatureandsealofnotary)

My commissionexpires______________

memo of agreement-4A
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